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October 24, 2017
Re:Consistency of the term “Project” with the Nunavut Agreement
Dear Chairpersons:

This letter follows up on a letter from the three undersigned organisations on
February 18, 2017 and an in-person workshop held May 25-26, 2017. A central topic on
the agenda was the relationship between the term “project proposal” as it is used in the
Nunavut Agreement and the term “project” as it is used in the Nunavut Planning and
Project Assessment Act.

At its base, this issue is about whether the Nunavut Agreement’s impact assessment
regime applies to works or activities with insignificant impacts. We believe that it does
not for reasons that we have explained in detailed letters and reports.

All participants in the May 25-26 workshop were encouraged to engage in exploratory
discussions and to seek common ground where that was possible. The details of the
discussion will therefore not be recanvassed in this letter, which instead will focus on
forward-looking solutions.

Having given careful consideration to the issue, the undersigned organisations remain
confident in the following:

- there is a de minimis threshold in the Nunavut Agreement's land use planning
and impact assessment regime, and the regime does not apply to works or
activities with insignificant impacts;

- the definition of “project” in the Nunavut Planning and Project Assessment Act is
consistent with the definition of “project proposal” in the Nunavut Agreement; and
more specifically,

- the definition of “project” in the Nunavut Planning and Project Assessment Act
captures the Nunavut Agreements de minimis threshold in a legally sound
manner;

- stated another way, the Nunavut Agreement does not capture works or activities
that are excluded from the Nunavut Plannning and Project Assessment Act.

The rationale for these views is explained in greater length in the enclosed materials.



The rationale for these views is explained in greater length in the enclosed materials.

We understand that some have expressed the view that these issues are not clear to
their satisfaction, suggesting that the Nunavut Agreement should be amended to remove
all doubt. With respect, the signatories to the Nunavut Agreement are comfortable with
the Agreement's wording on this point, and with the compatibility of the implementing
legislation.

Despite this, we understand and respect the right of each of the Institutions of Public
Government to form an independent view on such matters, and to rely on independent
legal analysis for that purpose.

If after such analysis, and having considered our input, an Institution of Public
Government finds itseif unable to operate within the bounds of its enabling statute
because of a perceived inconsistency with the paramount Nunavut Agreement, we
suggest that the course of action — consistent with the status of a tribunal empowered to
do so — would be to refer a question of law or jurisdiction to the appropriate court under
section 221 of the Nunavut Planning and Project Assessment Act or section 128 of the
Nunavut Waters and Nunavut Surface Rights Tribunal Act.

in the case of any such reference, the undersigned organisations would appreciate
reasonable advance notice, as we would intend to participate fully in the reference.

As we know you understand, this is a matter of considerable importance for the
functioning of Nunavut's land use planning, impact assessment and water licensing
regimes. Systems that expend finite resources on insignificant matters have fewer
resources to devote to priority issues. Likewise, organisations looking to do work in
Nunavut are being caught up in regulatory processes that ought not to be applied to
them. We therefore request that this matter be resolved quickly through a prompt
reconsideration of practices or procedures, and a court reference only if necessary.

Thank you for your attention to this matter. We would appreciate a reply and an update
on this issue at your earliest convenience.

Yours truly, Yours truly,
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Nunavut Tunngavik Departmentof Environ&nt” |ndigenous and Northern
Incorprated Government of Nunavut Affairs Canada

Government of Canada

c.c.. Sharon Ehaloak, Executive Director, Nunavut Planning Commission
Ryan Barry, Executive Director, Nunavut Impact Review Board
Stephanie Autut, Executive Director, Nunavut Water Board

Enclosures:
Joint letter to IPG Executive Directors (February 18, 2017)
NTI Comments on the Application of the Nunavul Planning and Project Assessment Act (November 29,
2016)
Expert Report — The Terms “Project” in NUPPAA and “Project Proposal” in the Nunavut Agreement
Have the Same Meaning (Justice Canada, November 15, 2016)
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November 15, 2016

Mr. Andrew Nakashuk, Chairperson
Nunavut Planning Commission

P.O. Box 1797
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By email c/o sehaloak@uunavut.ca
Original to follow

Dear Chairperson Nakashuk:

Re: Expert Report — The Terms “Project” in NUPPAA and “Project Praposal” in the
Nunavut Agreement Have the Same Meaning

This letter is the Government of Canada's legal submission on the relationship between the term “project”
as defined in the Mumavut Planning and Project Assessmens Act and the term “project proposal” as
defined in the Nunavut Agreement. It is provided as an expert report as that term is used by the
Commission in this process. A statement of the author’s qualifications is provided separately.

Brief Conclusions

o Despite the fact that the two definitions use different words, the term “project” as it is defined in
the Act has the same meaning as the term “project proposal” as it is defined in the Nunavut
Agreement.

e« Accordingly, there is no conflict or inconsistency between the terms “project” as it is defined in
the Act and “project proposal™ as it is defined in the Nunavitt Agreement.

o Under both the Nunavir Agreement and the Act, the assessmeal regime — meaning both land use
plan conformity and impact assessment — does not apply when the carrying out of a work or the
undertaking of an activity would have manifestly insignificant ecosystemic impacts.

Background

As required by the Nunavur Agreement (section 10.2.1) the core features of Articles 10, 11 and 12 of the
Nunavut Agreement were tendered into legislation. The bill that eventually became the Act was
developed over many years, through the collaborative efforts of a working group consisting of
representatives of Nunavut Tunngavik Inc., the Government of Nunavut, the Government of Canada, the
Nunavut Impact Review Board and the Nunavut Planning Commission.

Because they are different instruments with different drafiing conventions, concepts from the Munavut
Agreement are often expressed in the Act using different words. There were also a select number of areas
where the working group recommended changes to the existing arrangements in the Muavut Agreement.
In a few cases, these modifications required amendments o the Nunavut Agreement.

We are advised by federal officials who pasticipated in the bill-development working group that the group
settled on the definition of “project” that is now found in the Act. We are further advised that the primary
purpose of that definition was to give cffect to and carry forward the original meaning of “project
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proposal™ found in the Nunavut Agreement. However the working group did recommend narrowing the
term to exclude certain activities and works within municipal boundaries. This was a substantive change
that required amendment of the Mumavir Agreement, which was done' in accordance with the
requirements of the Nunavur Agreement and the Nunaviut Land Claims Agreement Act.

In the definition section, the 2016 Draft Nunavut Land Use Plan contains the following definition:
“Project/Project Proposn! carry the meanings provided in the NUPPAA and the NLCA respectively”
(p. 11). The drafi plan then uses “Project/Project Proposal™ throughout the balance of the draft.

While it is not clear from the draft plan itself why the drafters would use “Project/Project Proposal”
instead of a single term “Project”, it appears that an explanation can be found in a letter from the
Commission’s chairperson that was placed on the regisiry. In August 2016, Commission Chairperson
Andrew Nakashuk wrote in reply to a letter from Senator Dennis Patterson:
[Tihe Nunavut Planning Commission (NPC) has been discussing with relevant stakeholders the fact that the
NUPPAA conflicts with the Nuoavut Lond Claims Agreement (NLCA) as it was amended July 9, 2015, and

as a result of those conflicts the NPC is 1n a position of having to implement both the NLCA uand
NUPPAA,, .}

This belief that there is a conflict between the Nunavit Agreement and the Act seems to explain why the
drafters of the 2016 Draft Nunaviut Land Use Plan considered it necessary to include both the Nunavut
Agreement term “project proposal” and the Act’s term “project”.

Chairman Nakashuk's letter expresses the Commission’s belief that the term “project proposal” in the
Munavit Agreement is broader than the Act’s term “project”. The reason stated is that the Act excludes
works and activities with manifestly insignificant impacts from the meaning of the term “project.”

Analysis

Despite the differences in wording, we are of the opinion that there is no conflict or inconsisteacy
between the Nunavur Agreement and the Act on this point. The definition of the term “project” in the Act
was carefully designed to transfer the Nunavie Agreement concept of “project proposal” into legislative
text without altering its meaning,.

For ease of reference, the definitions in the two legal instruments are reprinted below:

' Order-in-Counci) PC 2015-851,

* Lener from Chairperson A. Nakashuk to Senator D. Patierson (August 18, 2016), available online at
hip- wiwvw nunavut.ca/files/2016-08-18%20SenPatterson%20response.pdf (no translated versions posted).



Project Proposal in section 1.1.1 of the Nunavut Agreement

“project proposal” means a physical work 1hat a proponent
proposes 1o construct, operate, modify, decommission, abandon
or otherwise carry oul, or a physical activity that o proponent
proposes fo undertnke or otherwise carry out, such work or
activity being within the Nunavut Scttlement Area, except as
provided in Scction 12,111 but does not include the
construction, operation or maintenance of a building or the
provision of a service, within a municipality, thm docs not have
ceosystemic impacts outside the municipality ond does not
involve the deposit of waste by o municipality, the bulk storage
of fuel, the production of nuclear or hydro-clectric power or
any industrial activity.

«projct » Proposition par un promoteur visant soit la
réalisation - y compris la construction, I'exploitation, la
modification, la désaffectation ou la fermetwre — d'un
ouvrage soil le démarrage soit le démarrage ou I'exercice
d'une activité concréte, ouvrage ou octivité dont la
réalisation ou ke démarmuge ou l'exervice, sclon le cas, so
déroulernit dans la région du Nunavul, sous réscrve des
dispositions de 1'nnticle 12.11.1, mais ne comprend pas les
activités de construction, d'exploitation et d’enlreticn dus
batiments ainsi que tes services, dans une municipalité, qui
n’ont pas de répercussions ccosystémiques & 1'extéricur de
la municipalité et qui n*impliquent pas ke dépdt de déchets
par une municipalité I"entreposage en vrue de combustible,
la production d'énergie nuckaire ou d’hydroélectricité et
toute activit¢ industrielle,

Project in section 2(1) of the Act

Project means the cormrying out, including the construciion,
operatien, modification, decommissioning or obandonment, of
a physical work or the undertaking or carrying out of a physical
activity thal involves the use of Jand, waters or other resources.
It does not include

{0} the undertaking or carrying out of a work or activity il
its adverse  ccosystemic  impacts  are  manifestly
insignificant, 1aking into account in particular the faclors
sct out in paragraphs 90{a) to (i);

{b} the undertaking or carrying out of u work or aclivity
that is part of a class of works or nctivitics prescribed by
regulation; or

{c} the construction, operalion or maintenance of a
building or the provision of a service, within 2
municipality, thut docs not have ccosyslemic impacts
outside the municipality and does not involve the deposit
of waste by a municipality, the bulk storge of fud, the
production of nuclear or hydro-clectric power or any
industrial activitics.

projet La réalisation -y compris Iz construction,
"exploitation, ln modification, la désaffectation ou la
fermeture — dun ouvrage ou Je démarrage ov 1exercice
d’une activité concréte, qui compone Futilisation de terres,
dJ'caux ou d"autres ressources. Sont toutefois exclus

a) la réalisation d'un ouvrage ou le démarrage ou
I'exercice d'une  aclivité dom les  répercussions
négatives sur le plan écosystémique n'ent, de toute
évidence, aucunt importance, comple (cnu notamment
des ¢léments prives sux alinéas 90a) a i),

b) Ja réalisation d'un ouwvrage ou le démarrage ou
I'exercice d'une activité faisant partic d'une catégoric
d’ouvmges ou d'activités prévue pat réglement;

¢) o construction, V'exploilation ¢t 'cotretien d'un
batiment ¢t ln foumiture d'un service, dans une
municipalité, qui netrainent pas de répercussions
ceosystémiques & I'exiéricur de celleci o qui ne
comportent pas e dépdt de déchels por une
municipalité, I'entreposage en vrac de combustible, la
production d'énergie nucléaire ou hydrodlectrique ou
quelque activité industriclle,

Paragraph (a) of the definition of “project” contains an explicit narrowing of the opening words of the
definition. This paragraph excludes works and undertakings with “manifestly insignificant” adverse
ecosystemic impacts. There is no parallel texs in the Nunavut Agreement that explicitly excludes the same
things. However in our view, a purposive and contextual reading of the Nunavir Agreement demonsirales
the same exclusion was already implicit in the Nuwwavit Agreement. What follows is the analysis in

support of this conclusion.

On its face, the Munavir Agreement definition of “project proposal” is clearly very broad; indeed, aside
from geography, it is nearly unlimited in ils breadth. While the definition explicitly excludes some
activilies inside municipal boundaries, almost every single physical activity and almost any act in relation
to almost every single physical work (i.e., lool, machine, structure, erc.) in the Nunavut Settiement Area

would be caught by a literal reading of this definition.




In determining whether the literal meaning of the provision is the true meaning of the provision, the
implications of the literal meaning must be considered Taksng the text strictly literally, nlmost everything
one does in Nunavut would fall within the definition, and therefore would require a conformity
detenmination. A conformity detennination would be required before geiting out of bed; before starting a
car; before pilching a tent; before cating a snack: before organising or otiending o mecting. All of these
things include physical activitics, and some are hoth physical activiies and the operation of n physicel
work.

However 8 contexiual and purposive reading of the Numavur Agreement makes clear that Articles 10,11,
12 and 13 do not concern themselves with actions that have no discemmuble nisk of adverse ecosystemic
impacl. This is consistent with the principle that the law does not concern itself with trivial matters,
sometimes staled in the Latin maxim de minimis non curat lex.

Indeed, it is impossible 1o conceive of a Nunavut reguliiory system in which the Nunavir Agreement
definition is read literally — this would require advance clearance from the Commission for nhnost
everything done in Nunavut, In cur opinion, this interpeetation of the Nunovirt Agreement is ubsurd in the
legal sense, meaning that it is o result thm could nor possibly hove been intended by the negotiators or
dralicrs of the Nunavir Agreement atthe tine of its development,

Instend it must be recognized that there is an implicit, or subtetual. exclusion from “projeet proposal™ of
things with no discernsble risk of adverse ecosystemic impact. It is true that this exclusion does not
expressty appenr in the text of the Nunavut Agreement. But sialutory interpretation somctimes presents
challenges that can only be resolved by resort to sublexl. In statutory interprelation, subtext refers o
wards that do nat appear an the page, but must have been assumed by the drafiers ot the time of droafting.*
The propes legal interpretation of the definition of “project propesal” requires recognition that despite the
absence of words that narmow the opening part of the definition, the definition is nonetheless narrowed by
necessary implication of the scheme as a whole.

It is for this reason that the Act's definition of “project™ explicitly excludes acts with no discernable risk
of significant adverse ecosystemic impact. Parliament, using the words developed by the multi-panty
working group, is giving voice to a silent featurc that was always present in the Nunanvis Agreement - the
exclusion of things with manifestly nsignificant adverse ccosysieinic impacis

On this basis, it becomes clear that:

+ there is no conflict or inconsistency between the Munavut Agreement term “project proposal™ and
the Act’s term “project”,

« the asscssment segime  both lund use plon conformity and impact assessment - apply only to
those acts that might reesonably be expected to have a significant adverse ecosystemic impact;
and

e determining whether a given physicat activity or action in relahon to a physical work is u project
within the meaning of the Act requires the exercise of judgment, taking into sccount the factors
identified by the Act in paragraphs 90(a) to (i).

! Far an excelfen discussion of this element of sinutory imetpromation, please sefer tu Randal N. Graham, Siatulory
Interpreration Theary and Practice {Tomnin: Emend Monigomery, 2001). Problems nf subtext are discussed in chapter §
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